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In a recent installment of Industry 
Watch, we examined how the Lead 
Renovation, Repair and Painting Rule 

has unnecessarily hamstrung many 
contractors and increased costs without 
proven benefit to public health. Turns 
out, that’s just the tip of the iceberg.

In the last year, the outgoing administra-
tion has focused on what it sees as flaws in 
the labor market, forcing the pace of labor 
rulemaking well beyond that of the previ-
ous three two-term presidencies. New regu-
lations range from reclassifying millions of 
workers from salaried to hourly employees 
and altering well-established union election 
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rules, to revising definitions of who is an 
employer and expanding how employers 
report workplace injuries and illnesses. 

Equal Employment Opportunity Com-
mission rules require annual reporting of 
employment and wages, broken down by 
race, gender and job category to make it 
easier to monitor pay differentials. And, 
of particular note, the new rules redefine 
what constitutes a “joint employer”—for 
example, a window installation contrac-
tor that reports to a general contractor or 
building management firm. 

Treating business relationships between 
two companies as joint employers will have 

implications for liability in labor violations 
and may force both companies into collec-
tive bargaining. This, along with higher pay 
thresholds for defining salaried overtime-
exempt employees, could make it more 
costly and complicated to hire and employ 
workers and conduct business in general. 

In particular, labor market regulations 
invariably increase the cost of hiring or 
employing labor. The burden of this regu-
lation will predominantly fall on small 
businesses with resources that are already 
stretched thin.

Studying the Effects
The National Association of Manufacturers 
recently released a research report, The Ag-
gregate Economic Cost of New Labor Market 
Regulations, which estimates that the 
rules issued in the last year by the Depart-
ment of Labor (which includes OSHA), the 
National Labor Relations Board and EEOC 
will divert resources from producing goods 
and services—which is, after all, the basis of 
employment opportunity to begin with. The 
report found that the rules result in lower 
productivity growth, with companies paying 
lower wages and reducing employment. 

Additionally, the ruling agency never 
accounted for the full compliance costs 
of shifting labor from productive activi-
ties to regulatory compliance activities. 
Specifically, the NAM study finds that seven 
specific labor regulations alone could cost 
the economy roughly $81.6 billion, impose 
411 million paperwork burden hours and 
result in as many as 155,700 fewer jobs in 
the near future. 

On top of that, NAM notes, rather 
than yielding positive results, outcomes 
could engender more friction between 
employers and employees, more litiga-
tion and a large economic deadweight 
loss without a discernible improvement 
in the compensation, employment and 
working conditions for workers.
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Says NAM: “The notion that regulations 
can direct companies to take steps to im-
prove worker health and safety, compensa-
tion, or self-governance with no untoward 
economic consequences to workers is an 
appealing one but, unfortunately, not one 
that comports with economic analysis…
These are not costless nudges that push 
companies into doing something that saves 
them money in the long run.” 

(Editor’s note: You can find the entire 
NAM report at nam.org/Data-and-Reports/
Reports/Labor-Market-Regulations/The-
Aggregate-Economic-Cost-of-New-Labor-
Market-Regulations.) 

Balance of Power
While we now know who will assume 
control of the Executive Office in 2017, it 
is still true that agencies have basically 
been legislating through rulemaking for 
some time. Some of them also adjudicate 
disputes arising from their own actions, 
thereby placing legislative, executive and 
judicial power in a single institution. 

Also, these agencies have absorbed 
much of the “power of the purse,” which is 
intended to belong exclusively to Con-
gress. Some fund themselves through 
fees and fines, which go directly to the 
agency that levies them rather than to the 
Treasury, where they would be subject 
to a congressional budgetary vote. In es-
sence, the administrative state is operating 
beyond the balance-of-powers limitations 
of our constitutional system.

In order to ensure that these powers re-
main balanced, all branches of government 
must exercise appropriate leverage instead 
of partisan politics. "We the People" (and 
small businesses) will be better for it.  w
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